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Mr D Hunter – Solicitor

Legal Services

North Devon District Council 

Our ref:    CP011/0939/0939/00436255.00001

Your ref:   LS/DH/002892 & PD/BP/60385

22 December 2020

By Email Only - damian.hunter@northdevon.gov.uk

Dear Sirs

Land Adjacent to Pearldean, West Down, Devon (“the Site”) (Application Ref 60385)

1 We act for Acorn Homes SW Limited in connection with the above matter.  We write in 

response to your letter of 3 December 2020 which was sent direct to our clients.   

2 Your letter confirms that you have seen our letters of 13 March 2020 and 23 October 2020

which were addressed to our client.  In summary, those letters confirmed our opinion that 

none of the planning obligations contained in the s.106 Agreement dated 17 August 2017 

apply to the development of the Site pursuant to either planning permission reference 63893 

(“the First s.73 Permission”) or 64125 (“the Second s.73 Permission”).

3 Our letters confirm that the development authorised by either s.73 Permission can be built 

out, completed and occupied without complying with any of the provisions of the s.106 

Agreement.  The s.106 Agreement is now of no effect.

4 Our letters set out the legal position in full.  Therefore, we do not intend to restate the content

herein.  We attach copies of the letters hereto for ease of reference.

5 Your letter of 3 December 2020 can be summarised into the following propositions:

5.1 The case of Finney v. Welsh Ministers [2019] EWCA Civ 1868, confirms that, whilst a Section 

73 permission can alter conditions of the development (s.73(2)) it cannot alter the description, 

whether by condition or otherwise.   A permission that purports to do so is outside the powers 

of Section 73 and so is unlawful and will be struck down.  

5.2 Your letter identifies two very minor changes in the wording of the description of development 

as recited on the face of the s.73 Permissions and alleges that the s.73 permissions are, 

therefore, unlawful.  

5.3 Your letter alleges that “the first Section 73 permission is unlawful and so cannot be relied 

upon when the development commenced in January 2018”. The allegation is that “At that 

point, the only lawful planning permission was planning permission, 60385, which is the one 
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that triggers the Section 106 agreement.   Our position therefore is that the Section 106 

agreement was triggered by the commencement of the development which was commenced 

in accordance with the only extant, lawful permission, 60385.”

6 The Council’s position as articulated by the letter of 3 December 2020 is wholly misconceived.  

We address each of the Council’s allegations in more detail below.

7 Factual Background Regarding s.73 Permissions

7.1 The description of development as stated on the face of the Original Permission (60385) was: 

“Erection of 17 dwellings (3 bungalows and 14 houses) (Amended plans and documents) 

(Landscaping information and plan) at land adj. Pearldean West Down.”

7.2 Our client carefully followed this description of development when making its applications for 

the variation of conditions pursuant to s.73 of the Town and County Planning Act 1990.  A 

cursory examination of the planning application forms for both of the s.73 Permissions 

demonstrates that our clients copied this description directly onto their application forms.  

There is no variation in the wording.

7.3 The evidence demonstrates that our clients submitted s.73 applications which accorded 

precisely with the legal framework governing s.73 permissions.  The applications recited the 

description of development from the original permission and then explained the changes

being sought in respect of the conditions (i.e. to amend condition 10 relating to drainage in 

respect of 63893 and to amend condition 2 in respect of 64125).

7.4 Following the submission of the applications, the Council, acting of its own volition, then 

amended the descriptions of development and determined the applications on that basis. 

7.5 Therefore, any inconsistencies in the description of development between the original 

permission and the s.73s was as a result of the Council’s action and was outside the control 

of our client.  The Council’s attempt to rely on its own actions in order to deprive our clients of 

valuable rights granted through a statutory public law decision making process is wholly 

unreasonable and contrary to the principles of natural justice and procedural propriety.   

7.6 In any event, the Council has misunderstood the nature of the Court’s decision in the Finney

case.  Therefore, nothing turns on the very minor changes to the description of development 

made by the Council before granting the s.73 permissions.

7.7 The point being made by the Court in the Finney case was that a s.73 application could not 

amend the “operative part” of the planning permission (i.e. the nature of the development 

permitted by the original permission).  Whilst the “operative part” of the permission is 

contained in the description of development, the Finney case should not be taken to mean 

that the description of development for a s.73 must slavishly copy the precise wording of the 

description of development for the original permission without any deviation no matter how 

minor.  Rather, it means that one has to consider what was granted by the original permission 

(i.e. what was permitted by the “operative part”) and then ensure that any application pursuant 

to s.73 does not amend the conditions in a way that would be inconsistent with the operative 

part of the permission.



114758689-1

Clarke Willmott LLP 3
Authorised and regulated by the Solicitors Regulation Authority.

7.8 Therefore, it is not correct to say that the precise wording of the description of development 

can never be augmented.  For example, it remains entirely legitimate to summarise what 

changes are being sought in respect of a s.73 permission in the description of development.  

Indeed, this is helpful to members of the public and should be encouraged.  Such a “change” 

to the wording of the description of development would not result in any change to the 

operative part of the original permission.  The grant of the relevant s.73 permission would not 

be unlawful as a result. 

7.9 The changes in the wording identified in your letter of 3 December 2020 fall very much into 

this category.  The operative part of the permission within the description of development (i.e. 

the erection of 17 dwellings) remains unchanged throughout.

7.10 Your letter also alleges that the First s.73 Permission “appears to change the location of the 

development in the ways set out contrary to what the Court of Appeal in Finney said should 

not be done”.   This allegation is not particularised in any way.  The letter does not go on to 

further articulate this point.  

7.11 Given that the First s.73 (i.e. 63893) simply amended condition 10 relating to drainage, it is 

difficult to see how this may have overstepped the boundaries of s.73.  Therefore, it appears 

that the Council’s unparticularised complaint is without foundation.  Accordingly, we do not 

intend to address this point further in this letter save as to ask the Council to properly 

articulate any complaints or allegations in future correspondence. 

8 Which permissions were lawful as at the date of commencement?

8.1 It is a well-established principle of law that  “A decision made by a public body is valid unless 

and until it is quashed: see Smith v East Elloe RDC [1956] AC 736, per Lord Radcliffe at 769-

70; Noble v Thanet DC [2006] 1 P&CR 13, per Auld LJ at [42] to [44], [61].”1

8.2 Therefore, even if your points regarding the Finney case were well founded (which they are 

not) both s.73 Permissions remain valid and can be relied upon by our clients.

8.3 This means that, at the date of Commencement, the First s.73 Permission (63893) was valid 

and extant.  There is no credible or reasonable basis for suggesting otherwise. 

8.4 The first s.73 Permission (63893) was issued on 1 December 2017 and the second s.73 

Permission (64125) was issued on 8 August 2018.  Accordingly,  the time limit for bringing a 

legal challenge (as stated in Part 54 of the Civil Procedure Rules) expired some time ago.

9 Council’s Dealings with this Matter

9.1 Our client is very disappointed with the way in which the Council has dealt with this matter.

9.2 Having received very clear legal advice that the planning obligations were unenforceable, the 

vast majority of developers would have simply informed the Council that they had no intention 

of complying with the ineffective Agreement and would have sold the dwellings free from the 

obligations.   

1 As recently stated in R (Wingfield) v Canterbury City Council & HNC Developments LLP [2019] 
EWHC 1975 (Admin). (see para 63)
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9.3 However, notwithstanding that advice, our client sought to “do the right thing” from a moral 

stand point and honour the planning obligations set out in the now unenforceable s.106 

Agreement.  However, due to viability constraints, our client is not able to deliver the full 

package of planning obligations.  Therefore, our client sought to agree a reduced package of 

planning obligations.  It is worth nothing that this exercise would have had to be undertaken in 

any event even if the s.106 Agreement had remained enforceable.  

9.4 Our client submitted an open book viability appraisal.  Our client also paid for the cost of the 

Council instructing a viability consultant to examine that appraisal.  This process took around 

10 months and cost our client around £15,000 in professional fees.

9.5 On 9 December 2020, the Council reported this matter to Committee.  The Committee Report

noted that our client had received advice that the s.106 is no longer enforceable.  The Report

went on to state “North Devon Council notified the developer that they did not accept the 

conclusion reached by them and commissioned their own legal advice which is attached at 

Appendix C and is not for publication but for consideration by members of the planning 

committee in private session. The legal advice is that there may be an opportunity to defend 

the S106, however, it is by no means a clear case and impossible to suggest the outcome of 

court action.”  

9.6 The report appeared to present the reduced s.106 package as a pragmatic compromise by 

the Council on viability grounds.  No reference was made to the fact that our client could not 

be compelled to deliver any planning obligations.  No credit was given to our client for seeking 

to honour the now unenforceable s.106 Agreement in so far as they could without 

unacceptably affecting the viability of the development. 

9.7 Members resolved to adopt Option 4: “Accept no compromise on the S106 and pursue 

delivery of five affordable dwellings and £118,201” (i.e. pursue the original package of 

obligations secured by the s.106).  This option was selected despite the fact that all viability 

evidence (including the viability advice received by the Council) had confirmed that the 

development could not viably deliver the original package of planning obligations.  Therefore, 

this decision would have been unreasonable even if the planning obligation had been fully 

enforceable.

9.8 The Council has thrown our client’s considerable and sustained efforts to find a mutually 

acceptable and equitable solution back in its face.  

9.9 As a result, all offers to compromise are now withdrawn.  Our client will now proceed on the 

basis that the s.106 Agreement is unenforceable.

9.10 Your letter of 3 December 2020 concludes:

“In view of the above, we consider that the obligations contained within the Section 106 

Agreement remain valid and enforceable and that any failure to comply with them is entirely at 

your own risk. This would include selling properties on the open market that you have 

previously agreed to provide as Affordable Housing. Furthermore, it appears that parts of the 

development are now unlawful because they have not have been carried out in accordance 
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with the original permission. Albeit, it may be possible to remedy this situation by way of a 

retrospective grant of permission.”

9.11 At this juncture, it appears necessary to remind the Council of its obligations as a statutory 

body.   

9.12 As is the case with all local authorities, the Council is a creature of statute. The Council is 

under a duty to exercise its statutory powers and duties having regard to principles of 

procedural propriety. This includes observing and applying the basic rules of natural justice 

and acting with procedural fairness. For example, those making public decisions must not 

have ulterior motives and must apply their minds when making decisions to the correct 

statutory objective.

9.13 Therefore, any decisions as to the exercise of the Council’s functions as local planning 

authority regarding this Site must not be coloured by what has happened to date.  This 

development should in no way be subjected to less favourable treatment simply due to the 

issues that have arisen regarding the enforceability s.106 Agreement.

9.14 This is particularly the case when our client has invested a significant amount of time and 

resources in trying to find a mutually acceptable solution only for this to have been thrown out 

by Members.

9.15 The duties which govern the Council’s behaviour as a local authority also mean that the 

Council must not seek to paint a false or misleading picture of the legal position when 

engaging with any third parties.  

9.16 The dwellings comprised in the development are being advertised for sale on the open 

market.  As the s.106 Agreement is unenforceable, our client is entirely within its rights to sell 

the dwellings in this way. 

9.17 We have seen a copy of a letter dated 1 December 2020 sent by the Council to Webbers 

Estate Agents.  Webbers are dealing with the marketing of the dwellings.  The letter is from 

Michael Tichford acting in his role as Head of Place.  The letter makes a number of 

allegations not least that the sale of the affordable units is “in contravention of the 

requirements of the S106 agreement” and is “causing great concern in the community”.

9.18 We would remind the Council of the law regarding defamation and, in particular, the potential 

consequences of making untrue statements that are likely to cause harm to a person’s 

reputation.  We would also remind the Council that if the words are likely to lead to financial 

damage (which would be the case here as the words are intended to prevent or significantly 

delay the sale of the dwellings), this could also amount to a malicious falsehood.  We would, 

therefore, ask the Council to formally withdraw the statements made in the letter of 1 

December 2020 to Webbers Estate Agents regarding our client.

9.19 In summary, the Council must act in accordance with the law and must not misrepresent the 

legal position.  We would ask the Council to bear this in mind when engaging with any third 

parties on this matter in the future.
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10 Conclusion

10.1 The comments made in your letter of 3 December 2020 are misconceived.  The only 

conclusion that the Council can reasonably and credibly reach without making an error of law

is that the s.106 Agreement is not enforceable against the development of the site pursuant to 

the s.73 permissions (as explained in our letters of 13 March 2020 and 23 October 2020 and 

above).

10.2 Therefore, please confirm:

10.2.1 That the Council accepts that the s.106 Agreement is not enforceable; and

10.2.2 That the Council will desist from writing any further letters to third parties stating that 

the opposite is true; and

10.2.3 That the Council will not publish any material which expressly (or by implication) 

states that our client is unable to sell the dwellings on the open market free from the 

obligations contained in the s.106 Agreement.

10.3 Should the Council fail to provide the above confirmations by 14 January 2020, our client will 

have no choice but to start proceedings for declaratory relief to confirm that the s.106 

Agreement is not enforceable.  We will seek an order of costs in respect of any such action.

Yours faithfully

Clarke Willmott LLP
t: 0345 209 1814 / 0117 305 6814
e: caroline.waller@clarkewillmott.com
f: 0345 209 2557 / 0117 981 1532
Privacy notice: Details of how we use your information can be found on our website at www.clarkewillmott.com/privacy, by 
writing to our Data Protection Officer or by emailing dataprotection@clarkewillmott.com
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Mark Thomas - Director

Acorn Homes (SW) Ltd 

40 Kingston House

1 Kingston Road 

Taunton

TA2 7ED

Our ref:    CP011/0939/0939/00436255.00001

Your ref:   

23 October 2020

Dear Mr Thomas

Planning Obligations – Land Adjacent to Pearldean, West Down, Devon  

Further to our telephone conversation, I am writing to confirm my advice regarding the enforceability 

of planning obligations contained in the s.106 Agreement dated 17 August 2017 (“the s.106 

Agreement”) in respect of the development of land adjacent to Pearldean, West Down, Devon (“the 

Site”) pursuant to planning permission reference 63893 (“the First s.73 Permission) or 64125 (“the 

Second s.73 Permission”).

In summary, I am firmly of the opinion that none of the planning obligations contained in the s.106 

Agreement apply to the development of the Site pursuant to either of the s.73 Permissions.  

To put it another way, the development authorised by either s.73 Permission can be built out, 

completed and occupied without complying with any of the provisions of the s.106 Agreement.  The 

s.106 Agreement is now of no effect.

You will recall that I advised that this was the case in March 2020.  However, I understand that the 

Council did not accept the position.  Since that date, the Court has confirmed the legal position in the 

North Norfolk case1 (judgment published on 20 August 2020).  The Court categorically confirmed that 

where planning permission is granted pursuant to a s.73 permission and no Deed of Variation is 

entered into, the planning obligations relating to the original permission will not bind the development 

of the site pursuant to the s.73 permission unless specific wording to that effect has been included in 

the original s.106 Agreement.   

This has put my opinion beyond any reasonable legal doubt.  The only conclusion that the Council 

can reach without making an error of law is that the planning obligations contained in s.106 

Agreement dated 17 August 2017 will not bind the development of the Site pursuant to either the First 

s.73 Permission or the Second s.73 Permission.

I elaborate on this opinion below.

1 Norfolk Homes Limited v North Norfolk District Council & Norfolk County Council [2020] EWHC 2265 
(QB)
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Variation of the s.106 Agreement

I understand that rather than seeking to exploit the above position, you have sought to honour the 

planning obligations set out in the now ineffective s.106 Agreement.  However, due to viability 

constraints, you are not able to deliver the full package of planning obligations.  Therefore, you have 

sought to agree a reduced package of planning obligations with the Council.  I understand that your 

proposals are due to go to Committee for consideration on 11 November 2020.

I am obliged to point out that your current approach is not in your commercial best interests.  You are 

currently able to build out the scheme and sell the units without complying with any of the planning 

obligations set out in the s.106 Agreement.

Needless to say, should you voluntarily choose to offer a reduced package of planning obligations as 

a gesture of good will, that is your decision.  However, should you change your mind, you could do so 

at any point up until the time when either a Deed is entered into or the s.106 Agreement is varied to 

secure the reduced package of planning obligations.  Therefore, you may wish to keep this under 

consideration.

Factual Background

On 27 November 2015, a full planning application was submitted for the erection of 17 dwellings (3 

bungalows & 14 houses) on the Site.  Planning permission was granted on 17 August 2017 subject to 

conditions.  

Prior to the grant of the planning permission, the s.106 Agreement was entered into to secure various 

planning obligations on the Site.  

I have not investigated whether the s.106 Agreement was validly executed and completed by the 

parties.  However, for the purposes of this opinion, I have assumed that the Deed was validly made

and entered into.

Two applications have since been made and granted pursuant to s.73 of the Town and County 

Planning Act 1990.

On 4 October 2017, an application was made for the “variation of condition 10 (drainage ditch) 

attached to planning permission 60385 (erection of 17 dwellings (3 bungalows & 14 houses) 

(amended plans & documents) (landscaping information & plan)) to allow a change of description”.  

The application was validated on 6 October 2017 and given reference number 63893.  The First s.73 

Permission was issued on 1 December 2017. 

On 15 November 2017, an application was made pursuant to s.73 of the Town and County Planning 

Act 1990 for the “variation of condition 2 (approved plans) attached to planning permission 60385 

(erection of 17 dwellings) to enable amended design & layout to plots 11 & 12 and affordable housing 

accommodation schedule”.  The s.73 application was validated on 10 May 2018 and was allocated 

reference number 64125.  The Second s.73 Permission was granted on 8 August 2018.

Whilst both s.73 Permissions restate all of the planning conditions imposed on the original planning 

permission, I understand that the Council did not require the completion of any planning obligations in 

respect of either application.  
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Further, and importantly, I understand that no Deed of Variation was entered into to vary the terms of 

the s.106 Agreement dated 17 August 2017 to ensure that the obligations contained in the s.106 

Agreement would continue to bind the development of the Site pursuant to either of the s.73 

Permissions. 

Following the grant of the First s.73 Permission, the development of the Site switched from being 

carried out pursuant to planning permission ref 60385 to being carried out pursuant to planning 

permission reference 63893.  

Construction started on the Site in January 2018. Therefore, on 1 December 2017, when the First 

s.73 had been granted, the development had not yet been begun for the purposes of s.56(4) of the 

Town and County Planning Act 1990.

Following the grant of the Second s.73 Permission on 8 August 2018, the development of the Site 

switched once again so that it was being carried out pursuant to planning permission reference 

64125.   Planning permission reference 64125 (the Second s.73 Permission) now governs the 

development of the Site.

Legal Position

It is a well-established principle of planning law that the grant of a s.73 application results in the grant 

of a new free-standing planning permission.

Therefore, if a s.106 Agreement has been drafted so as to relate to the development of a site 

pursuant to a particular planning permission (such as in this case), the provisions of that s.106 

Agreement will not affect the development of the site pursuant to a new s.73 permission.

This principle has very recently been confirmed by the Courts in the North Norfolk case (citation 

above).  The facts of the North Norfolk case very closely mirror those that apply in the current 

situation.

On 26 June 2012 North Norfolk District Council (NNDC) granted planning permission for the erection 

of up to 85 dwellings access, public open space and associated infrastructure under reference 

PO/11/0978 (“the 2012 permission”). On 22 June 2012, a section 106 Agreement had been executed

relating to the 2012 Permission which secured 45% affordable housing together with a number of 

financial contributions.

On 19 September 2013 NNDC granted a planning permission under s.73 of TCPA 1990 (reference 

PF/15/0774) for the purpose of varying two of the conditions on the 2012 permission. On 2 September 

2015 NNDC granted another s.73 planning permission (reference PF/15/0774), in order to remove 

conditions 19 and 20 of permission PO/11/0978 and substitute a new condition requiring construction 

details for reducing energy demand to be submitted for approval. As explained in the Court’s 

judgment “The grant of the 2013 and the 2015 permissions was not made contingent upon the prior 

execution of any further s.106 obligation, in particular, one imposing the same requirements as those 

contained in the agreement dated 22 June 2012.”

It was common ground that commencement works had implemented the later s73 permission.  It was 

also common ground that each s73 permission was a free-standing planning permission.  
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Whilst NNDC tried to argue that the s.106 Agreement should be construed as extending to the later 

s73 permissions, or in the alternative, that such a provision should be implied.  The Court rejected 

both arguments.

The s.106 Agreement only referred to the 2012 Permission.  Therefore, on the proper construction of 

the agreement, it could only apply to the implementation of the 2012 Permission and not to any 

subsequent s.73 permissions.  The fact that the owner had made some payments pursuant to the 

s.106 Agreement was held to be irrelevant when interpreting the effect of the s.106 Agreement.

Accordingly, the Court concluded that the site could be developed pursuant to the s.73 permission

free of any planning obligation.

Enforceability of s.106 Agreement dated 17 August 2017

The s.106 Agreement creates contractual obligations between the Council and the Owner.  Acorn SW 

has acquired the Application Land (as defined in the s.106 Agreement) and is now the “Owner” for the 

purposes of the s.106 Agreement.

The s.106 Agreement was conditional upon the commencement of development pursuant to planning 

permission reference 60385.  As explained above, the development of the Site has only ever 

proceeded pursuant to the s.73 Permissions.  The first material operation carried out on site was in 

January 2018, after the grant of the First s.73 Permission.  The works were carried out pursuant to the 

First s.73 Permission and not pursuant to planning permission reference 60385.  At no point have any 

construction works been carried out pursuant to planning permission reference 60385.  

Therefore, the s.106 Agreement has not become unconditional and has not come into effect.  

Even if the conditionality provisions of the s.106 Agreement had been satisfied and its provisions had 

come into effect, pursuant to clause 6.7, the s.106 Agreement ceased to have any effect when 

planning permission reference 60385 expired through the effluxion of time on18 August 2020.

Further, even if clause 6.7 was not effective, which it is, the obligations contained in the s.106 

Agreement would not affect the development of the Site pursuant to the s.73 Permissions. 

The Schedules to the s.106 Agreement set out the planning obligations which affect the Application 

Land.  The planning obligations are triggered through the occurrence of various events.  However, the 

triggers only relate to the carrying out of acts pursuant to planning permission reference 60385 and 

not to acts carried out pursuant to any other planning permission.  

For example, the obligation to deliver the Affordable Housing is triggered by the Occupation of Open 

Market Dwellings (see para 3.1 Sch 1).  The Affordable Dwellings must be completed in accordance 

with the Affordable Housing Scheme upon the completion of no more than 6 of the Open Market

Dwellings.  Putting this another way, the obligation to deliver the Affordable Dwellings will only be 

triggered if 6 Open Market Dwellings (as defined by the s.106 Agreement) are completed.

The term “Open Market Dwellings” means “a Dwelling constructed pursuant to the Planning 

Permission [i.e. 60385] which is not an Affordable Dwelling…”.  Therefore, it is clear that the term 

“Open Market Dwelling” can only refer to a dwelling constructed pursuant to planning permission 
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60385 and not other planning permission.  Any dwelling constructed pursuant to either of the s.73 

Permissions would not be an “Open Market Dwelling” for the purposes of the s.106 Agreement.

Further, the term “Affordable Housing Scheme” (which sets out the standard to which the Affordable 

Dwellings should be constructed) only relates to the scheme submitted in respect of the 

“Development” (i.e. the development of the site pursuant to planning permission reference 60385 and 

no other planning permission).

Therefore, it is clear that, if the development is progressing pursuant to any permission other than 

reference 60385, the obligations in paragraph 3.1 of Schedule 1 do not apply.  

Looking at another example, the Recreation Contribution is triggered by the occupation or sale of 

more than 5 Dwellings (see para 1 Sch 3).  The term “Dwelling” only applies to a dwelling forming part 

of the “Development”.  The term “Development” is defined as being the development of the 

Application Land pursuant to planning permission reference 60385.  Therefore, any dwellings 

constructed pursuant to either s.73 Permission would not be a “Dwelling” for the purposes of the 

s.106 Agreement. 

In the interests of concision, I do not intend to run through each planning obligation contained in the 

s.106 Agreement in detail.  However, I have summarised the principal planning obligations below 

together with their triggers:

Obligation Trigger

Delivery of Affordable Housing (para 3.1 Sch 1) Completion, occupation or sale of more than 6 

Open Market Dwellings

Recreation Contribution (para 1 Sch 3) Occupation or sale of more than 5 Dwellings

First Education Contribution (para 1 Sch 4) Commencement of Development

Second Education Contribution (para 2 Sch 4) 50% payable on sale or occupation of more than 

2 Dwellings

Balance payable on sale or occupation of more 

than 8 Dwellings

Highway Contribution (para 1 Sch 5) sale or occupation of more than 1 Dwelling

It is clear from the above that each planning obligation has been drafted so that the trigger only 

relates to the development of the site pursuant to planning permission reference 60385.  As explained 

above, the development did not commence until after the First s.73 was granted.  Therefore, the 

“Development” as defined in the s.106 Agreement has never been commenced and planning 

permission reference 60385 has now expired without having been implemented.  

Therefore, all dwellings constructed on site have been constructed pursuant to one or other of the 

s.73 permissions.  None of the dwellings has been constructed pursuant to permission reference 
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60835 with the result that none of the dwellings on Site are either “Dwellings” or “Affordable 

Dwellings” for the purposes of the s.106 Agreement.

As a result, none of the planning obligations which are triggered by the completion, sale or 

Occupation of Dwellings would affect the development of the site pursuant to either the First or the 

Second s.73 Permissions.  

In summary, there is nothing in the Agreement that would prevent the construction, sale or occupation 

of dwellings on the Site without complying with the planning obligations.

Therefore, as the s.73 Permissions each comprise their own free-standing planning permissions, 

development of the site pursuant to either s.73 Permission can proceed without the need to comply 

with the terms of the s.106 Agreement.  The development is now free from any planning obligations.

Finally, if there was any doubt in this respect (which there is not), clause 6.9 of the s.106 Agreement 

makes it clear that nothing in the s.106 Agreement shall prohibit or limit the ability to develop the 

Application Land in accordance with a planning permission other than planning permission reference 

60385 granted after the date of the s.106 Agreement.  Clause 6.9, therefore, confirms that it was the 

intention of the parties that the s.106 Agreement should only affect the development of the Site 

pursuant to planning permission 60385 and no other planning permission.

Therefore, in summary, I understand that no construction works were carried out on Site until January 

2018 (after the First s.73 Permission had been granted and the development had switched to being 

carried out pursuant to that permission).  No material operations have been carried out pursuant to 

planning permission reference 60385 with the result that the conditionality provisions of the s.106 

Agreement have not been satisfied.  Therefore, the s.106 Agreement has not come into effect and 

has now ceased to apply in its entirety as planning permission reference 60385 has expired without 

having been implemented.

However, even if this were not the case and the s.106 Agreement had been triggered, due to the fact 

that all planning obligations are drafted so as to link back to the development of the Site pursuant to 

planning permission reference 60385 and no other planning permission, the development of the Site 

pursuant to the s.73 Permissions would not trigger any of the planning obligations.  Therefore, the 

Site can be developed pursuant to the s.73 Permissions without compliance with the provisions of the 

s.106 Agreement.

I trust the above advice is clear.  However, please do not hesitate to contact me should you have any 

queries.

Yours sincerely

Caroline Waller
Partner
Clarke Willmott LLP
t: 0345 209 1814 / 0117 305 6814
e: caroline.waller@clarkewillmott.com
f: 0345 209 2557 / 0117 981 1532
Privacy notice: Details of how we use your information can be found on our website at www.clarkewillmott.com/privacy, by 
writing to our Data Protection Officer or by emailing dataprotection@clarkewillmott.com



*clarke 
willmott 

Mark Thomas - Director 
Acorn Homes (SW) Ltd 
40 Kingston House 
1 Kingston Road 
Taunton 
TA2 7ED 

Our ref: CP011/0939/0939/00436255.00001 
Your ref: 

13 March 2020 

Dear Mr Thomas 

Planning Obligations — Land Adjacent to Pear!dean, West Down, Devon 

Further to our telephone conversation, I am writing to confirm my advice regarding the enforceability 

of planning obligations contained in the s.106 Agreement dated 17 August 2017 ("the s.106 

Agreement") in respect of the development of land adjacent to Pearldean, West Down, Devon ("the 

Site") pursuant to planning permission reference 63893 ("the First s.73 Permission) or 64125 ("the 

Second s.73 Permission"). 

In summary, I am firmly of the opinion that none of the planning obligations contained in the s.106 

Agreement apply to the development of the Site pursuant to either of the s.73 Permissions. 

To put it another way, there is nothing in the s.106 Agreement which would prevent the development 

authorised by either s.73 Permission from being built out, completed and occupied without complying 

with any of the provisions of the s.106 Agreement. 

I elaborate on this opinion below. 

Factual Background 

On 27 November 2015, a full planning application was submitted for the erection of 17 dwellings (3 
bungalows & 14 houses) on the Site. Planning permission was granted on 17 August 2017 subject to 
conditions. 

Prior to the grant of the planning permission, the s.106 Agreement was entered into to secure various 
planning obligations on the Site. 

I have not investigated whether the s.106 Agreement was validly executed and completed by the 
parties. However, for the purposes of this opinion, I have assumed that the Deed was validly made 
and entered into. 

Two applications have since been made and granted pursuant to s.73 of the Town and County 
Planning Act 1990. 
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On 4 October 2017, an application was made for the "variation of condition 10 (drainage ditch) 

attached to planning permission 60385 (erection of 17 dwellings (3 bungalows & 14 houses) 

(amended plans & documents) (landscaping information & plan)) to allow a change of description". 

The application was validated on 6 October 2017 and given reference number 63893. The First s.73 

Permission was issued on 1 December 2017. 

On 15 November 2017, an application was made pursuant to s.73 of the Town and County Planning 

Act 1990 for the "variation of condition 2 (approved plans) attached to planning permission 60385 

(erection of 17 dwellings) to enable amended design & layout to plots 11 & 12 and affordable housing 

accommodation schedule". The s.73 application was validated on 10 May 2018 and was allocated 

reference number 64125. The Second s.73 Permission was granted on 8 August 2018. 

Whilst both s.73 Permissions restate all of the planning conditions imposed on the original planning 

permission, I understand that the Council did not require the completion of any planning obligations in 

respect of either application. Further, I understand that no Deed of Variation was entered into to vary 

the terms of the s.106 Agreement dated 17 August 2017. 

Following the grant of the First s.73 Permission, the development of the Site switched from being 

carried out pursuant to planning permission ref 60385 to being carried out pursuant to planning 

permission reference 63893. 

Construction started on the Site in January 2018. Therefore, on 1 December 2017, when the First 

s.73 had been granted, the development had not yet been begun for the purposes of s.56(4) of the 

Town and County Planning Act 1990. 

Following the grant of the Second s.73 Permission on 8 August 2018, the development of the Site 

switched once again so that it was being carried out pursuant to planning permission reference 

64125. Planning permission reference 64125 (the Second s.73 Permission) now governs the 

development of the Site. 

Legal Position 

It is a well established principle of planning law that the grant of a s.73 application results in the grant 

of a stand alone planning permission. 

Therefore, if a s.106 Agreement has been drafted so as to relate to the development of a site 

pursuant to a particular planning permission (such as in this case), the provisions of that s.106 

Agreement will not affect the development of the site pursuant to a new s.73 permission. 

Enforceability of s.106 Agreement dated 17 August 2017 

The s.106 Agreement creates contractual obligations between the Council and the Owner. I 

understand that Acorn SW has now acquired the Application Land (as defined in the s.106 

Agreement) and is now the "Owner" for the purposes of the s.106 Agreement. 

The s.106 Agreement was conditional upon the commencement of development pursuant to planning 

permission reference 60385. As explained above, the development of the Site has only ever 

proceeded pursuant to the s.73 Permissions. The first material operation carried out on site was in 

January 2018, after the grant of the First s.73 Permission. The works were carried out pursuant to the 
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First s.73 Permission and not pursuant to planning permission reference 60385. At no point have any 
construction works been carried out pursuant to planning permission reference 60385. 

Therefore, the s.106 Agreement has not been triggered. As a result, pursuant to clause 6.7, the s.106 
Agreement will cease to have effect when planning permission reference 60385 expires through the 
effluxion of time (i.e. on18 August 2020). 

Even if the conditionality provisions of the s.106 Agreement had been satisfied and its provisions had 
come into effect, the obligations contained in the s.106 Agreement would not affect the development 
of the Site pursuant to the s.73 Permissions. 

The Schedules to the s.106 Agreement set out the planning obligations which affect the Application 
Land. The planning obligations are triggered through the occurrence of various events. However, the 
triggers only relate to the carrying out of acts pursuant to planning permission reference 60385 and 
not to acts carried out pursuant to any other planning permission. 

For example, the obligation to deliver the Affordable Housing is triggered by the Occupation of Open 
Market Dwellings (see para 3.1 Sch 1). The Affordable Dwellings must be completed in accordance 
with the Affordable Housing Scheme upon the completion of no more than 6 of the Open Market 
Dwellings. Putting this another way, the obligation to deliver the Affordable Dwellings will only be 
triggered if 6 Open Market Dwellings (as defined by the s.106 Agreement) are completed. 

The term "Open Market Dwellings" means "a Dwelling constructed pursuant to the Planning 
Permission [i.e. 60385] which is not an Affordable Dwelling...". Therefore, it is clear that the term 
"Open Market Dwelling" can only refer to a dwelling constructed pursuant to planning permission 
60385 and no other planning permission. Any dwelling constructed pursuant to either of the s.73 
Permissions would not be an "Open Market Dwelling" for the purposes of the s.106 Agreement. 

Further, the term "Affordable Housing Scheme" (which sets out the standard to which the Affordable 
Dwellings should be constructed) only relates to the scheme submitted in respect of the 
"Development" (i.e. the development of the site pursuant to planning permission reference 60385 and 
no other planning permission). 

Therefore, it is clear that, if the development is progressing pursuant to any permission other than 
reference 60385, the obligations in paragraph 3.1 of Schedule 1 do not apply. 

Looking at another example, the Recreation Contribution is triggered by the occupation or sale of 
more than 5 Dwellings (see para 1 Sch 3). The term "Dwelling" only applies to a dwelling forming part 
of the "Development". The term "Development" is defined as being the development of the 
Application Land pursuant to planning permission reference 60385. Therefore, any dwellings 
constructed pursuant to either s.73 Permission would not be a "Dwelling" for the purposes of the 
s.106 Agreement. 

In the interests of concision, I do not intend to run through each planning obligation contained in the 
s.106 Agreement in detail. However, I have summarised the principal planning obligations below 
together with their triggers: 

Obligation Trigger 
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Delivery of Affordable Housing (para 3.1 Sch 1) Completion, occupation or sale of more than 6 

Open Market Dwellings 

Recreation Contribution (para 1 Sch 3) Occupation or sale of more than 5 Dwellings 

First Education Contribution (para 1 Sch 4) Commencement of Development 

Second Education Contribution (para 2 Sch 4) 50% payable on sale or occupation of more than 

2 Dwellings 

Balance payable on sale or occupation of more 

than 8 Dwellings 

Highway Contribution (para 1 Sch 5) sale or occupation of more than 1 Dwelling 

It is clear from the above that each planning obligation has been drafted so that the trigger only 

relates to the development of the site pursuant to planning permission reference 60385. As explained 

above, the development did not commence until after the First s.73 was granted. Therefore, the 

"Development" as defined in the s.106 Agreement has never been commenced. 

Therefore, all dwellings constructed on site have been constructed pursuant to one or other of the 

s.73 permissions. None of the dwellings has been constructed pursuant to permission reference 

60835 with the result that none of the dwellings on Site are either "Dwellings" or "Affordable 

Dwellings" for the purposes of the s.106 Agreement. 

As a result, none of the planning obligations which are triggered by the completion, sale or 

Occupation of Dwellings would affect the development of the site pursuant to either the First of the 

Second s.73 Permissions. 

In summary, there is nothing in the Agreement that would prevent the construction, sale or occupation 

of dwellings on the Site pursuant to a planning permission other than planning permission reference 

60385 without complying with the planning obligations. 

Therefore, as the s.73 Permissions comprise their own stand alone planning permissions, 

development of the site pursuant to either s.73 Permission can proceed without the need to comply 

with the terms of the s.106 Agreement. 

Finally, if there was any doubt in this respect (which there is not), clause 6.9 of the s.106 Agreement 

makes it clear that nothing in the s.106 Agreement shall prohibit or limit the ability to develop the 

Application Land in accordance with a planning permission other than planning permission reference 

60385 granted after the date of the s.106 Agreement. Clause 6.9, therefore, confirms that it was the 

intention of the parties that the s.106 Agreement should only affect the development of the Site 

pursuant to planning permission 60385 and no other planning permission. 

Therefore, in summary, I understand that no construction works were carried out on Site until January 

2018 (after the First s.73 Permission had been granted and the development had switched to being 

carried out pursuant to that permission). No material operations have been carried out pursuant to 

planning permission reference 60385 with the result that the conditionality provisions of the s.106 
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Agreement have not been satisfied. Therefore, the s.106 Agreement has not come into effect and will 
cease to apply when planning permission reference 60385 expires without having been implemented. 

However, even if this were not the case and the s.106 Agreement had been triggered, due to the fact 
that all planning obligations are drafted so as to link back to the development of the Site pursuant to 
planning permission reference 60385 and no other planning permission, the development of the Site 
pursuant to the s.73 Permissions would not trigger any of the planning obligations. Therefore, the 
Site can be developed pursuant to the s.73 Permissions without compliance with the provisions of the 
s.106 Agreement. 

I trust the above advice is clear. However, please do not hesitate to contact me should you have any 
queries. 

Yours sincerely 

.. 

aro ine Waller 
Partner 
Clarke Willmott LLP 
t: 0345 209 1814 / 0117 305 6814 
e: caroline.waller@clarkewillmott.com 
1: 0345 209 2557 / 0117 981 1532 
Privacy notice: Details of how we use your information can be found on our website at www.clarkewillmott.com/privacy, by 
writing to our Data Protection Officer or by emailing dataprotection@clarkewillmott.com 
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